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IN THE SUPREME COURT OF THE STATE OF IDAHO

CHARLES KENDALL,
Plaintiff/Appellant,
vs.
NANCY ORTHMAN,
Defendant/Respondent.

I.

)
)
)
)
)
)
)
)
)

DOCKET NO. 38397-2011
CASE NO. CV 2009-308

APPELLANT BRIEF

STATEMENT OF THE CASE:

For convenience in this brief, the Plaintiff and Appellant shall be referred to as
Charles and the Defendant and Respondent shall be referred to as Nancy.

A. Nature of Case:
This is an action for unjust enrichment. The parties in this matter began dating in
1999. 1 In late 1999 or early 2000, at the invitation of Nancy, they began living together
as an unmarried couple, in a home rented by Defendant, Nancy Orthman. 2 Sometime in
mid 2000, Nancy lost her leasehold. 3 Although Plaintiff, Charles Kendall, encouraged
Defendant to find a place closer to her work, in the town of Paul, Idaho, Nancy found a
foreclosed piece of rural property at 891 North 500 West in Minidoka County, Idaho. 4
Nancy paid $59,000.00 for the property and with closing costs and fees, the total was

1

2
3

4

Tran. Vol.
Tran. Vol.
Tran. Vol.
Tran. Vol.

I, p.
I, p.
I, p.
I, p.

21, L.
21, L.
24, L.
14, L.
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13-25
13-25.
3-7.
21-23.

I

$62,522.79. 5
The property purchased by Nancy had been poorly maintained. 6 There was no
way to irrigate the land, the fences were missing or trampled down. 7 There were bags
and bags of garbage scattered all around. 8 The only usable building on the property was
a modular home. 9 There was a large hole in the ground near the home 10 and the
surrounding ground was covered in weeds and Russian olive tree groves. 11
While Nancy worked in town, Charles brought in his own equipment and
supplies.

12

He cleared and hauled bags of garbage in his 10 wheel truck. 13 He leveled

the land and brought in dirt to fill the hole. 14 He removed weeds, set up an irrigation
system 15 and with a little help from Nancy, built a 6 stall horse barn on the property. 16
Charles also built fences and erected corrals.

17

He ran underground water 18 and electrical

lines. 19 Charles also cleared land and planted pastures. All of the equipment and
materials used in these endeavors belonged to, or were paid for by Charles.
In April of 2006 Nancy asked Charles to leave the home. 20 She allowed him to
use the barn and corrals where she also kept her miniature ponies through the summer of

5

Tran. Vol. I, p. 16, L. 4-17.
Tran. Vol. I, p. 24, L. 8-11.
7
Tran. Vol.I, p. 24, L. 11-13.
8
Tran. Vol. I, p. 26, L. 5-7.
9
Tran. Vol. I, p. 25, L. 4-6.
10
Tran. Vol. I, p. 91, L. 7-16.
11
Tran. Vol. I, p. 88,L. 1-2.
12
Tran. Vol. l, p. 26, L. 1-2.
13
Tran. Vol. I, p. 26, L. 4-5.
14
Tran. Vol. I, p. 92, L. 15-24.
15
Tran. Vol. l, p. 24, L. 13-18.
16
Tran. Vol. l,p.50,L.12.
17
Tran. Vol. l, p. 93, L. I 3-25, p. 94, L. 1-25, p. 95. L. 1-19.
18
Tran. Vol. I, p. 103, L. 5-25, p. 104, L 1-10.
19
Tran. Vol. I, p. 114, L. 1-25, p. I 15, L. 1-5.
20
Tran. Vol.I,p.141,L. l-5.

6
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2008.

21

At that time Nancy banned Charles from the property. 22
In September of 2008 Nancy decided to sell the property. 23 After trying

unsuccessfully to sell the property herself, she listed it with a local real estate broker. 24

I

The broker advertised the now irrigated property as"horse property" and ran an
advertisement that featured the 6 stall horse barn, built by Charles. 25 The property sold
for $130,000.00.

26

From the purchase price, Nancy paid closing and settlement charges

of $9,557.18, the mortgage of $57,591.91 and other charges, she netted $62,545.40.27

B. Course of Proceedings:
This action was filed on April 23, 2009 in Minidoka County, ldaho. 28
An Answer to the Complaint was filed by Defendant on June 2, 2009.29
Defendant, Nancy filed a Motion for Summary Judgment on August 14, 2009. 30
This was set for hearing on September 14, 2009. On the same day as the hearing, Nancy
served Charles and filed with the court an Affidavit in Support of Summary Judgment.

31

Again on September 141\ Charles filed a Motion objecting to Nancy's late filed
Affidavit. 32 During the hearing, Nancy also made a Motion to Strike the photographs
Charles had filed in Support of his Affidavit opposing Motion for Summary Judgment.

.
I

33

The court took all three matters under advisement.

.

I

21

Tran. Vol. I, p. 141, L. 6-9.
Tran. Vol. l,p.147,L.24-25,p. 148,L. l-2.
23
Tran. Vol. 1, p. 346, L. 4-17.
24
Tran. Vol. 1, p. 346, L 23-24.
25
Tran. Vol. 1, p. 300, L. 14-18.
26
Exhibit 2.
27
Tran. Vol. 1, p. 18, L. 2-15.
28
Rvolume l,p.1-3.
29
R Vol. I, pg 4-7.
30
R. Vol. 1, pg. V.
31
R. Vol. I, pg. V.
32
R. Vol. I, pg. V.
]] R. Vol. I, pg. V
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On October 14, 2009 the court issued its' Memorandum Decision and Order. 34
The court granted Charles' Motion to Strike the Affidavit of Nancy Orthman in support
of her Motion for Summary Judgment. The court denied Nancy's objection to the
pictures submitted by Charles and denied the Motion for Summary Judgment.
On October 8th , 2010, Plaintiff filed a Motion in Limini requesting that the
Defendant be prohibited from offering any evidence, oral or documentary relating to the
information and figures contained in Defendant's proposed Exhibits EE and/or DD,
except for those items which constituted improvements to the property pertaining to the
closing in of the foundation and construction of the deck that was placed on the
property. 35
This matter was set for court trial on October 12, 2010.
On the first day of trial, the trial court declined to hear Plaintiff's Motion in
Limini, stating that because it was a court trial, contemporaneous objections to the
evidence would be all that was necessary. 36
After a 2 day trial, the Court entered its' Findings of Fact and Conclusions of Law
on November 15, 2010. 37 The Judgment of the Court was also entered on November 15,
20 l O decreeing that Plaintiff, Charles, take nothing by his Complaint and dismissing the
matter with prejudice. 38
On December 27, 2010, Plaintiff filed a Notice of Appeal.
II. STATEMENT OF FACTS:

34

R. Vol. I, pg 8-13.
R. Motion in Limini not included and not listed in R. Vol. I., Tr. Vol. I, p. 6, L. 11-14.
36
Tr. Vol. I, p. g, L. 11-14.
37
R. Vol. I, p. 14-24.
38
R. Vol. I, p. 25-27.
Appellant Brief
Kendall vs. Orthman

35

4

Charles and Nancy met and began dating one another in the fall of 1999. 39 At

I
I

Christmas time of that year, Nancy gave Charles a key to her home and he moved in with

I
I

was, and had been for many years, a well known farrier. 42 He also had horses of his

her.

40

The parties never married one another, although Charles did give Nancy a ring that

he considered an engagement ring.

41

At the time the parties began cohabitating, Charles

own, which he kept on property owned by his family about a mile and a half away from

I

the property subject to these proceedings. 43 His parent's property had a barn and all the

I
I

necessities for his horses. In the spring of 2000, Nancy was forced to leave the property,
where she and Charles had been living, as the home and land with it belonged to her

I
I
I

home near to the town of Paul, ID because she worked in Paul and still had children

I

to run around in town4 6 • Nancy also wanted to keep calves there and raise calves47 •

.

.

brother and he needed it for another family member.

44

Charles urged Nancy to find a

1.....,

I
I

I

living with her that were too young to drive. 45 Nancy, on the other hand, wanted to find
a place where they could keep horses and her children would have chores and be too busy

Nancy purchased a parcel of property at 500 West 891 North, Paul, Idaho. The
property consisted of approximately 5 acres of land and included a modular home. 48 The
purchase price of the land and home was $59,000.00 and with costs and fees, Nancy paid
a total of $62,522.79 for this property.49 It was at this time that Nancy made it clear to

39

Tr. Vol.I, p. 21, L. 13-25.
Tr. Vol. I, p. 21, L. 19-2.
41
Tr. Vol. I, p. 23, L. 18-20.
42
Tr. Vol. I, p. 20, L. 14-19.
43
Tr. Vol. I, p. 25, L. 14-20.
44
Tr. Vol. I, p. 23, L. 23-25, p. 24, L. 1-3.
45
Tr.Vol.I,p.24,L. 1-7.
46
Tr. Vol. I, p. 24, L. 5-7.
47
Tr. Vol. I, p. 333, L. 8, 9.
48
Exhibit 1.
49
Exhibit 1, Tr. Vol. I, p. 16, L. 4-16.
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Charles that he was not to pay any utilities or mortgage payments on the property. She
stated: "He wasn't expected to pay any utilities because I, being independent, wanted it
clear that I didn't need him there. And this was my independent act and he didn't object
to that."

50

When Nancy purchased the property, it was in extremely poor condition 51 • The
modular home had been placed in the center of the property, making it impossible to
irrigate the land around it.

52

There were no irrigation ditches. 53 The land was overgrown

with weeds, some of them over an adult's head. 54 The property was covered with sacks
and sacks of garbage and any fences that might have been there before were either
missing or down and buried in the dirt. 55
Since Nancy was employed in Paul, it was left mostly to Charles to clean up the
property. This took several months to make it habitable, and several years overall. 56
Charles brought his 4000 John Deer tractor and Carryall scraper which he used to pick up
weeds and level the property. 57 He used his truck to haul 3 or 4 big 10 wheel truck loads
of garbage from the property to the dump. 58 He brought in 800 ton of soil to fill in a
large hole that was behind the house 59 , installed a roof and a door on the well house. He
cleared the property of Russian olive trees that were growing, in a forest condition, on the

I
i
I

south part of the house. Charles also installed under ground water lines with 6 hydrants.
He buried these 3 feet deep, so that they wouldn't freeze in the winter. He installed a
50

Tr. Vol. I, p. 328, Ll7-20.
Tr. Vol.I,p.24,L. ll-18.
52
Tr. Vol.I, p. 24, L. 13-15.
53
Tr. Vol.I, p. 24, L. 15-18.
54
Tr. Vol. I, p. 26, L. 2-3.
55
Tr. Vol. I, p. 25, L. 2, 3.
56
Tr. Vol. I, p. 27, L. 27.
57
Tr. Vol. I, p. 26, L. 1-2 ..
58
Tr. Vol. I, p. 26, L. 4,5.
59
Tr. Vol. I, p. 91, L. 14.
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wind break fence on the property to protect the property. 60 He also laid a sidewalk to the
house and installed a clothesline for Nancy. 61 Charles also rewired the electrical system

I
'

to the house and after installing a temporary line above ground, later came back and

I
I

buried it in black plastic for conduit. This required that Charles rent a trencher to trench

.

the line across the yard. He also had to dig part of the trench by hand to avoid striking
other lines laid in the ground. Charles repaired the fences, covering them with PVC pipe
to make them more attractive. He also used barbed wire on top of the fence with an

I

electric wire line connection.

62

Charles also planted pasture, using his own seed and

equipment and fuel to plant it. All of this work was performed by Charles, and all of the

~

II

costs for the outside work were borne by Charles.

If

Nancy did make some improvements to the modular home on the property at her

ti

own expense. She added a deck on the front of the home, and paid a contractor to
enclose the two ends of the foundation with cinderblocks. Nancy also put in trees and
bushes and flowers. Inside the house Nancy put in solid doors, painted and put some pine
boards, in two of the rooms. 63

I
'

,.

During the time that Nancy and Charles had been living together, Nancy had
become interested in his horse racing connections. She began attending chariot races

I
"
I
I

with him, and her son Francis went with him as well. 64 At some point their conversations

.

turned to the subject of building a barn and making the property fit for Charles' horses

'

''

.

and Nancy's horses. Although Charles' horses were kept only a mile and a half away and
it was no trouble for Charles to take care of them that way, the parties discussed
60

61
62
63
64

Tr. Vol. I, p. 106, L. 22-25.
Tr. Vol. I, p. 85, L 2-25.
Tr. Vol. I, p. 96, L. 1-6.
Tr. Vol. I, p. 269, L. 12-25.
Tr. Vol. I, p. 30, L. 3-5.
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improving the property for all the horses. There was a conversation between Nancy and
Charles concerning bringing Charles' horses to Nancy's place. During that discussion
they talked about the necessity of having a barn to house the horses because Charles'
horses were race horses. When Charles told Nancy that he could not have the horses
there because he had no barn, she said: "build a barn." 65 The parties also discussed the
fact that a barn and corrals would be a benefit to her and would improve the value to her
property. 66
Charles, as a farrier, had vast experience in how horse barns were constructed.
He designed the horse barn that was constructed on Nancy's property. The barn that was
constructed was photographed in Plaintiffs Exhibit 8B. Nancy helped occasionally with
the building of the barn and the work that she assisted Charles with was the hanging of
the beams and assisting with the rolls of roofing that were placed on the barn. 67 Nancy
never, ever, objected to Charles building the barn on the property. 68 and her assistance
was voluntary assistance. The barn, when completed, consisted of a tack room and a feed
room, with a 12 foot alleyway. The space between the side stalls was 10 feet, and there
were 6 stalls in all. The overall dimensions of the barn were 42' by 56'. Charles did most
of the work and paid for all of the supplies used to build the barn. Charles also installed
water and electrical power to the barn.
In addition to the barn, Charles planted pasture ground and fenced in corrals. He
paid for and installed a pressure pump to pressurize the water to irrigate the pastures and

65
66
67
68

Tr. Vol.
Tr. Vol.
Tr. Vol.
Tr. Vol.

I, p. 28, L. l-6.
l, p. 29, L. 3-6.
I, p. 84, L. 8-16.
I, p. 84, L.16-21.
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I
I
I
I
I

put in sprinklers.

69

In building the corrals, he used 6" steel posts and pole logs. To

prepare the pipe posts for use he had to cut the steel pipe and there was a steel pipe post
every 8 feet in the corrals. These steel posts extended through the length of the corrals as
well as the division fences in between, on both sides and on the ends. The poles were
attached to the poles with bolts which required the drilling of bolt holes in the steel pipe.
Charles did all of the work and he paid for all of the supplies used in building the corrals.

I
I

It was necessary that water lines be installed in the barn and that the pastures be

irrigated. Charles installed underground water lines with 6 hydrants. One was in the
barn, others were in the corrals, one was located near the well house and was placed near

I

what he called the "chicken house" and one was placed so Nancy could have a garden.
Charles used gated irrigation pipe. Charles performed all of that work, furnished all pipe
and material accessories and, once again, bore all of the expense, including a gate valve,
which was installed by A&B Irrigation District to allow water to flow from the canal into
the pipe.

I
I
I
I

I
I
I
I

Nancy purchased two miniature ponies with her partner Wally Schultz and she
kept them on the pastures that Charles had planted and in the corrals that Charles built. 70
Charles brought a couple of his horses to the barn and brought one especially for the
Nancy's children to ride. 71 Her children were also involved with 4-H programs and they
raised turkeys with Charles's help Nancy testified that she had also hoped to have calves
in the barn, but she never did.
Charles and Nancy continued to live together until April of 2006. At that time,
the parties had a falling out, but Nancy allowed Charles to continue to use the property
69

Tr. Vol. I, p. 117, L. 6-9.
Tr. Vol. I, p. 124, L. 10, 11.
71
Tr. Vol. I, p. 139, L. 18-20.
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for the ham, corrals, pastures and fences. 76
After a two day trial upon these facts and those previously stated in this matter,
the trial Court entered its' Findings of Fact and Conclusions of Law finding and
concluded that there was no benefit to the Defendant (Nancy) in this matter, and, in the
alternative, if there was a benefit to Nancy, it would not be unjust for her to keep it
because Charles was an "officious intermeddler."

ISSUES PRESENTED ON APPEAL

1. Did the trial court err in excluding testimony regarding the parties' oral
Agreement wherein defendant recognized and acknowledged she had
received a substantial benefit from Charles' improvements to the property?
2. Did the trial court err in its' application of the law to the facts in this
matter in finding that Plaintiff conferred no benefit upon the Defendant?
3. Did the Court erroneously determine that, ifthere was a benefit, it would
not be unjust for Nancy to keep it all to herself because Charles was
an "officious intermeddler."?
ARGUMENT
STANDARD OF REVIEW: This Court has the authority to examine the lower court's

findings of fact and conclusions of law. "While this Court is bound by the District
Court's findings of fact unless they are clearly erroneous, it is not bound by the district
court's conclusions of law, and may draw its own conclusions from the facts presented.
Farrell v. Whiteman, 146 Idaho, 737, 152 P.3d 604,608 (2007).

I. THE COURT ERRED IN FAILING TO ADMIT PLAINTIFF'S EVIDENCE OF AN
76

Tr. Vol. I, p. 51, L. 12-17.
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I
'

I

AGREEMENT BY NANCY WITH CHARLES TO COMPENSATE HIM FOR THE
WORK, LABOR, MATERIAL, AND IMPROVEMENTS MADE BY HIM UPON THE

I
I
I
I

PROPERTY.
At trial, Charles preferred evidence that Nancy had agreed to compensate him
for the benefit she received from improvements made upon her property by Charles.
The improvements have been described above.

'

Defendant objected, arguing that it was an attempt to introduce an offer of

..

compromise into evidence.
Charles testified this statement or agreement was made when she decided to
terminate the relationship.
The statement was offered for the purpose of showing Nancy's recognition and
admission that she received a benefit from the improvements made by Charles. It was
also a statement inconsistent with Nancy's testimony at trial.
The court excluded the evidence as an offer of compromise under IRE 408. In
doing so the Court failed to consider the purpose of the offer as contended by the

,
I

appellant.

I

between them, according to Mr. Kendall, to resolve the issue of what compensation

.··.·!

MR. ANNEST: "They made an agreement. They made an agreement

'

he would get for the improvements he put on the property."
THE COURT: "But that oral contract has not been pied, correct? If it

'
,'I,:

I

I
'

existed. Without conceding that it existed, if it did, I don't think that oral contract
was pied."
MR. ANNEST: "But it is evidence of her agreement, showing that she

Appellant Brief
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understood that she had an obligation to pay him for a benefit which she was about
to receive."
THE COURT: "But then wouldn't all settlement offers under that definition
be relevant? Which 408 seems to exclude them. I guess - Look at the complaint. It
hasn't been pied as a cause o action, so how does it not fall under Rule 408, that
even if .relevant, that it's inadmissible? I'm looking at Rule 408 and I'm trying to
figure out how that does not apply based on where we're at."

I

MR. ANNEST: "The distinction you must draw is that this is not an offer to
compromise. This is evidence of an agreement that they made, which is evidence - I

ii'"·
I•

I
I
I

believe is evidence of her realization that she owes an obligation to Mr. Kendall, and
that was for the benefit she knew she received from the improvements she made on
this property. I'm not trying to offer it as a compromise- or an offer of
compromise. This was an agreement that they made."
THE COURT: "But an agreement is a compromise of the claim."
MR. ANNEST: "While I'm not suing on the agreement, what I am suing on

I

is for unjust enrichment, to show that she understood that she owed an obligation

I

and that she recognized that there was an obligation for her to compensate him for

i

the benefit she received - or she received as a result of the work and improvements
he put on the property. And that's the purpose of the offer."
Iii

.ii
w

THE COURT; "I think by your offer it falls squarely under Rule 34-408,
because it would be offered to prove liability on the claim. That what I'm saying: If
it's not an agreement that's being sued on, which it's not; it's a discussion of
compromise about the claim that we're talking about, to show that the claim is valid

I!IJ

Appellant Brief
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to prove liability on the claim of unjust enrichment."
MR. ANNEST: "The rule does not require the exclusion of any evidence
otherwise discoverable merely because it is presented in the course of compromised
negotiation. This rule does not require exclusion of the evidence if the evidence is
offered for another purpose, such as proving bias or prejudice of a witness, negative
intention of undue delay, or proving an effort to obstruct criminal investigation or
prosecution.
But in this case we're offering to show that she knew that she owed an
obligation for a benefit she was receiving. And that's the purpose of the offer."
THE COURT: "And under that basis the objection is sustained. It is not
allowed under 408."
MR. ANNEST: "May I make an offer of proof, Your Honor?"
THE COURT: "I don't know what the offer of proof would accomplish
here."
MR. ANNEST: "The offer of proof is that there was an agreement between
these parties which demonstrates that Ms. Orthman know - or would show that she
realized the she owed an obligation for a benefit that she received as a result of the
improvements that he constructed on her property."

***
THE COURT: "I think the offer of proof just strengthens the application of
408 in terms of it being an agreement, so the objection is sustained. The evidence is
not admissible." 77
Thus the court excluded relevant evidence from consideration upon the issue of
77

Tr. Vol. I, p. 119, L. 24,25, p. 120, L. 1-25, p. 121, L. 1-25, p. 122, L. 1-23.
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Nancy's recognized that a benefit was conferred upon her for which Charles should be
compensated.
The evidence was offered for its limited purpose of proving Nancy realized she
had received a benefit, and as an inconsistent statement made by the witness, Nancy ..
In the case of Soria v. Sierra Pacific Airlines, Inc., 111 Idaho 594, 726 P.2d 706
(1986), the Court had occasion to speak on the application ofIRE 408 in a situation
where error was alleged in that the Court had failed to disclose to the jury an agreement
between plaintiffs and certain defendants. The Court stated:
"It is readily apparent that Rule 408 does not require
exclusion of evidence relating to compromises or offers
to compromise if the evidence being introduced
is used to show witness bias or prejudice. (Cites omitted)

***

it expressly allows such evidence offered for other
purposes." ID
IL THE TRIAL COURT ERRED IN ITS APPLICATION OF THE LAW TO THE
FACTS IN THIS MATTER WHEN IT FOUND THAT NO BENEFIT HAD BEEN
GIVEN TO THE DEFENDANT BY PLAINTIFFS IMPROVEMENTS TO HER
PROPERTY.
Unjust Enrichment as a legal means for recovery in this jurisdiction, and others, is
well established. See: Gillette v. Storm Circle Ranch, 101 Idaho 663,619 P.2d 1116
(1980); Cozzetto v. Wiseman, 120 Idaho 721, 819 P.2d 575 (App); Hertz v. Fiscus, 98
Idaho 456,567 P.2d 1(1977); Ross v. Ross, 145 ldaho 274,178 P.3d 639 (App); Beco v.
Bannock Paving Co, Inc, 118 Idaho 463, 797 P.2d 863 (1990).

"A prima facie case of unjust enrichment consists of
three elements:
( 1) There was a benefit conferred upon the
defendant by the plaintiff; (2) appreciation by the
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defendant of such benefit; and (3) acceptance
of the benefit under circumstances that would be
inequitable for the defendant to retain the benefit
without payment to the plaintiff for the value
thereof." Aberdeen-Springfield Canal Co., v.
Peiper, 133 Idaho 82, 88,982 P.2d 917,923 (1999).

I

,,

In the case now before this court, the trial court has found that no benefit was

.

•

'f

conferred upon the Defendant, Nancy. A benefit has been found to encompass many

"'""'-'
...,,,.

things of value. In Nielson v. Davis, 96 Idaho 314, 528 P .2d 196 ( 1974) the benefit was

·1··,
'.·
..

'

found to be improvements consisting of a trailer park and a Laundromat which increased

I
I
I

the value of the property upon sale. The court's finding that the amount of unjust
enrichment was the sale price of the real property minus its value in its unimproved state
minus the value of encumbrances on it was upheld. The increase in property value was a

.

'$

benefit. In the case of Hertz v. Fiscus, 98 Idaho 456, 567 P.2d 1 (1977) the benefits were

••
'
I
.

'

'

found to be improvements made to a restaurant-lounge business. The benefit was
personal services or labor in Barth v. Canyon County, 128 Idaho 707, 918 P.2d 576
( 1996). In the case now before this Court, as in the Nielsen case cited above the benefit
should have been found from the increase in the property upon sale.
In this case the trial court stopped at the first step in the prima facie case stating
that: "There is no evidence in the record which establishes that an economic benefit was

.

I
I

ts .

I•
I

conferred on the defendant by the plaintiff. In reaching this conclusion, the court ignored
its own finding, specifically number 37 where it found:
"The buyers are horse people and were very happy
to acquire the facility. Mrs. Sorenson-Pereira
indicated that the horse barn accounted for fifty
percent of the value of the property to her. Mr.
Sorenson-Pereira indicated that he personally
placed seventy percent of the value on the horse
barn, as he didn't need a house and could sleep in

'
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